IN THE NEBRASKA SUPREME COURT

STATE OF NEBRASKA, ) CASE NO. A-08-628
Appellee, )
)
VS. ) BRIEF AMICI CURIAE
) IN SUPPORT OF PETITION FOR
DARREN J. DRAHOTA, ) FURTHER REVIEW
Appellant. )

INTEREST OF AMICI

Amici curiae are a group of law professors who teach and write about Internet law and/or
Constitutional law at law schools throughout the United States. Amici have no interest in the out-
come of this litigation except insofar as they share a concern that the Court of Appeals ruling below
gave insufficient consideration to the important First Amendment issues raised by this action.

Names and institutional affiliations for all law professor amici curiae are provided in the Ap-
pendix.

ARGUMENT

On January 30, 2007, Darren J. Drahota was convicted of breaching the peace (Neb. Rev.
Stat. § 28-1322 (Reissue 2008)) based upon a series of e-mails, filled with personal insults and in-
vective, that he sent to William Avery, a professor of political science at the University of Nebraska-
Lincoln; in the words of the Court of Appeals, Drahota’s e-mails “accused Avery of being aligned
with a terrorist group responsible for unspeakable violence in this country . . .. called Avery a traitor,
said that he wanted to ‘puke all over’ him, and stated that Avery is the ‘lowest form of life on this
planet’.” Statev. Drahota, 17 Neb. App. 678, 685 (2009). At the time of Drahota’s e-mail transmis-
sions, Avery was a candidate for election to the Nebraska legislature. Drahota appealed his convic-

tion (unsuccessfully) to the District Court and the Court of Appeals, and he now seeks review by the



Nebraska Supreme Court.

The undersigned are law professors at law schools across the United States, all of whom have
special interest in the areas of Internet law and/or constitutional law. We have no stake, financial or
otherwise, in the outcome of this action. We take no position here on the merits of Mr. Drahota’s
appeal. We write simply to urge this Court, in the exercise of its discretion under Neb. Rule 2-
102(G), to accept this case for review. We believe it is imperative that before the State of Nebraska
attaches criminal liability to communications like those sent by Mr. Drahota to Mr. Avery, the full
Nebraska Supreme Court should have the opportunity to consider both the very significant First
Amendment issues at stake and the potentially serious consequences of this ruling for Internet com-
munication generally.

The importance of the decision below, in Nebraska and elsewhere, is difficult to exaggerate.
It is, to our knowledge, the first modern published decision declaring that insulting (but non-
threatening) politically-themed communication constitutes a criminal “breach of the peace.” Given
the ubiquity of statutory or common law actions for breach of the peace throughout the United States,
this ruling sets an important precedent; as a case of first impression, it deserves consideration by the
full Supreme Court.

The decision appears to construe the First Amendment to permit the criminal punishment of
any communication that contains “epithets” (e.g., "traitor") or “personal abuse,” a holding that, if al-
lowed to stand, would eviscerate American free speech law by permitting political speech to be pu-
nished whenever a trier of fact is persuaded that it was not sufficiently “civil.” Cf. Gooding v. Wil-
son, 405 U.S. 518, 523-24 (1972) (Georgia statute making it a misdemeanor to use “opprobrious

words or abusing language tending to cause a breach of the peace” violates First Amendment where



it had been construed to apply to “harsh insulting language” or language merely “conveying dis-
grace”). Citizens throughout the country, and indeed throughout the world, whose strongly worded
comments, political or otherwise, may be transported into Nebraska, will now be rightly concerned
that those comments will make them liable to criminal prosecution.

We are additionally concerned that the Court of Appeals did not fully consider the conse-
guences that this ruling could have for a broad range of communication over the Internet. The ease
and availability of electronic mail (and sister technologies like “instant messaging” and the like) has
enabled the Internet to become, in the words of one federal judge, a “never-ending worldwide con-
versation.” ACLU v. Reno, 929 F.Supp. 824, 883 (E.D. Pa. 1996) (Dalzell, J.), aff’d 521 U.S. 844
(1997). The ruling in this case will, necessarily, have an impact on that conversation, even where it
is occurring far beyond Nebraska’s borders. One of the special characteristics of the Internet, distin-
guishing it from other communications media, is the ease with which individuals can communicate
across geographic boundaries. Because it is often difficult, and at times may be impossible, to con-
trol or to determine the geographic location of the recipient of an Internet message, e-mail or web-
page file, see American Library Ass’n v. Pataki, 969 F.Supp 160, 165-67 (S.D.N.Y. 1997) (because
Internet addressing system uses “logical rather than geographic address[es],” users cannot determine
geographic location of message recipients ), content originating at any point on the Internet can, un-
beknownst to the author, make its way into Nebraska in a manner that subjects the sender to criminal
liability for violation of Nebraska law. See, e.g., Jaynes v. Virginia, 666 S.E.2d 303, 306-08 (VA
2008) (email originating in North Carolina and routed through computers located in Virginia suffi-
cient basis for criminal liability under Virginia statute prohibiting transmission of false identity in-

formation); Simmons v. Florida, 944 So.2d 317 (FL 2006) (email originating in Virginia and re-



ceived in Florida sufficient basis for criminal liability under Florida statute prohibiting “transmission
of indecent material” to a minor); Heckel v. Washington, 23 P. 3d 404 (WA 2001) (email originating
in Oregon and received in Washington sufficient basis for criminal liability under Washington statute
prohibiting “spam”).

Thus, the manner in which Nebraska (or any of the 50 States) construes its breach of the
peace statute to apply to e-mail or other Internet communications is necessarily of concern to anyone
using the Internet, wherever he/she may be located. The potential “chilling effect” from this ruling,
and from this construction of Nebraska law, will thus necessarily be felt across the entire Internet and
must, at the very least, be given due consideration as part of Mr. Drahota’s First Amendment de-
fense. Because it does not appear that the Court of Appeals gave any consideration to these effects,
we believe that its First Amendment analysis was incomplete, and we urge this Court to grant Mr.
Drahota’s petition for review in order to more thoroughly address those important issues.

CONCLUSION

For the foregoing reasons, we urge this Court to grant the petition to review Mr. Drahota’s
conviction.
Amici Curiae Law Professors

By:

David G. Post, Esqg.

Beasley School of Law, Temple Univ.

1719 North Broad Street, Philadelphia, PA 19122
215-204-4539
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